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with respect to the tender offer (includ-
ing the inability to take a position);
and

(4) Requests such security holders to
defer making a determination whether
to accept or reject such tender offer
until they have been advised of the
subject company’s position with re-
spect thereto pursuant to paragraph
(£)(3) of this section.

(g) Statement of management’s position.
A statement by the subject company’s
of its position with respect to a tender
offer which is required to be published
or sent or given to security holders
pursuant to Rule 14e-2 shall be deemed
to constitute a solicitation or rec-
ommendation within the meaning of
this section and section 14(d)(4) of the
Act.

[44 FR 70345, Dec. 6, 1979, as amended at 64
FR 61406, 61461-61462, Nov. 10, 1999; 73 FR
17814, Apr. 1, 2008]

§240.14d-10 Equal treatment of secu-
rity holders.

(a) No bidder shall make a tender
offer unless:

(1) The tender offer is open to all se-
curity holders of the class of securities
subject to the tender offer; and

(2) The consideration paid to any se-
curity holder for securities tendered in
the tender offer is the highest consider-
ation paid to any other security holder
for securities tendered in the tender
offer.

(b) Paragraph (a)(1) of this section
shall not:

(1) Affect dissemination under Rule
14d-4 (§240.14d-4); or

(2) Prohibit a bidder from making a
tender offer excluding all security
holders in a state where the bidder is
prohibited from making the tender
offer by administrative or judicial ac-
tion pursuant to a state statute after a
good faith effort by the bidder to com-
ply with such statute.

(c) Paragraph (a)(2) of this section
shall not prohibit the offer of more
than one type of consideration in a ten-
der offer, Provided, That:

(1) Security holders are afforded
equal right to elect among each of the
types of consideration offered; and

(2) The highest consideration of each
type paid to any security holder is paid
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to any other security holder receiving
that type of consideration.

(d)(1) Paragraph (a)(2) of this section
shall not prohibit the negotiation, exe-
cution or amendment of an employ-
ment compensation, severance or other
employee benefit arrangement, or pay-
ments made or to be made or benefits
granted or to be granted according to
such an arrangement, with respect to
any security holder of the subject com-
pany, where the amount payable under
the arrangement:

(i) Is being paid or granted as com-
pensation for past services performed,
future services to be performed, or fu-
ture services to be refrained from per-
forming, by the security holder (and
matters incidental thereto); and

(i) Is not calculated based on the
number of securities tendered or to be
tendered in the tender offer by the se-
curity holder.

(2) The provisions of paragraph (d)(1)
of this section shall be satisfied and,
therefore, pursuant to this non-exclu-
sive safe harbor, the negotiation, exe-
cution or amendment of an arrange-
ment and any payments made or to be
made or benefits granted or to be
granted according to that arrangement
shall not be prohibited by paragraph
(a)(2) of this section, if the arrange-
ment is approved as an employment
compensation, severance or other em-
ployee benefit arrangement solely by
independent directors as follows:

(i) The compensation committee or a
committee of the board of directors
that performs functions similar to a
compensation committee of the subject
company approves the arrangement,
regardless of whether the subject com-
pany is a party to the arrangement, or,
if the bidder is a party to the arrange-
ment, the compensation committee or
a committee of the board of directors
that performs functions similar to a
compensation committee of the bidder
approves the arrangement; or

(ii) If the subject company’s or bid-
der’s board of directors, as applicable,
does not have a compensation com-
mittee or a committee of the board of
directors that performs functions simi-
lar to a compensation committee or if
none of the members of the subject
company’s or bidder’s compensation
committee or committee that performs
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functions similar to a compensation
committee is independent, a special
committee of the board of directors
formed to consider and approve the ar-
rangement approves the arrangement;
or

(iii) If the subject company or bidder,
as applicable, is a foreign private
issuer, any or all members of the board
of directors or any committee of the
board of directors authorized to ap-
prove employment compensation, sev-
erance or other employee benefit ar-
rangements under the laws or regula-
tions of the home country approves the
arrangement.

Instructions to paragraph (d)(2): For pur-
poses of determining whether the members
of the committee approving an arrangement
in accordance with the provisions of para-
graph (d)(2) of this section are independent,
the following provisions shall apply:

1. If the bidder or subject company, as ap-
plicable, is a listed issuer (as defined in
§240.10A-3 of this chapter) whose securities
are listed either on a national securities ex-
change registered pursuant to section 6(a) of
the Exchange Act (156 U.S.C. 78f(a)) or in an
inter-dealer quotation system of a national
securities association registered pursuant to
section 15A(a) of the Exchange Act (156 U.S.C.
780-3(a)) that has independence requirements
for compensation committee members that
have been approved by the Commission (as
those requirements may be modified or sup-
plemented), apply the bidder’s or subject
company’s definition of independence that it
uses for determining that the members of
the compensation committee are inde-
pendent in compliance with the listing
standards applicable to compensation com-
mittee members of the listed issuer.

2. If the bidder or subject company, as ap-
plicable, is not a listed issuer (as defined in
§240.10A-3 of this chapter), apply the inde-
pendence requirements for compensation
committee members of a national securities
exchange registered pursuant to section 6(a)
of the Exchange Act (15 U.S.C. 78f(a)) or an
inter-dealer quotation system of a national
securities association registered pursuant to
section 15A(a) of the Exchange Act (156 U.S.C.
780-3(a)) that have been approved by the
Commission (as those requirements may be
modified or supplemented). Whatever defini-
tion the bidder or subject company, as appli-
cable, chooses, it must apply that definition
consistently to all members of the com-
mittee approving the arrangement.

3. Notwithstanding Instructions 1 and 2 to
paragraph (d)(2), if the bidder or subject
company, as applicable, is a closed-end in-
vestment company registered under the In-
vestment Company Act of 1940, a director is
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considered to be independent if the director
is not, other than in his or her capacity as a
member of the board of directors or any
board committee, an ‘‘interested person’ of
the investment company, as defined in sec-
tion 2(a)(19) of the Investment Company Act
of 1940 (15 U.S.C. 80a-2(a)(19)).

4. If the bidder or the subject company, as
applicable, is a foreign private issuer, apply
either the independence standards set forth
in Instructions 1 and 2 to paragraph (d)(2) or
the independence requirements of the laws,
regulations, codes or standards of the home
country of the bidder or subject company, as
applicable, for members of the board of di-
rectors or the committee of the board of di-
rectors approving the arrangement.

5. A determination by the bidder’s or the
subject company’s board of directors, as ap-
plicable, that the members of the board of di-
rectors or the committee of the board of di-
rectors, as applicable, approving an arrange-
ment in accordance with the provisions of
paragraph (d)(2) are independent in accord-
ance with the provisions of this instruction
to paragraph (d)(2) shall satisfy the inde-
pendence requirements of paragraph (d)(2).

Instruction to paragraph (d): The fact that
the provisions of paragraph (d) of this sec-
tion extend only to employment compensa-
tion, severance and other employee benefit
arrangements and not to other arrange-
ments, such as commercial arrangements,
does not raise any inference that a payment
under any such other arrangement con-
stitutes consideration paid for securities in a
tender offer.

(e) If the offer and sale of securities
constituting consideration offered in a
tender offer is prohibited by the appro-
priate authority of a state after a good
faith effort by the bidder to register or
qualify the offer and sale of such secu-
rities in such state:

(1) The bidder may offer security
holders in such state an alternative
form of consideration; and

(2) Paragraph (c) of this section shall
not operate to require the bidder to
offer or pay the alternative form of
consideration to security holders in
any other state.

(f) This section shall not apply to any
tender offer with respect to which the
Commission, upon written request or
upon its own motion, either uncondi-
tionally or on specified terms and con-
ditions, determines that compliance
with this section is not necessary or
appropriate in the public interest or for
the protection of investors.

[61 FR 25882, July 17, 1986, as amended at 71
FR 65408, Nov. 8, 2006]
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